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This Guide is prepared in accordance with the requirements of State Government Article, §10-

110, Annotated Code of Maryland.  It is intended to help small businesses comply with the 

revised rules adopted in the above-referenced sections of the Code of Maryland Regulations.  

This Guide is not intended to replace or supersede these rules, but to facilitate compliance with 

the rules.  Although we have attempted to cover all parts of the rules that might be especially 

important to small businesses, the coverage may not be exhaustive.  This Guide cannot anticipate 

all situations in which the rules apply.   

 

The Department will clarify or update the text of the Guide as an idea moves through the 

regulatory process.  Direct your comments and recommendations, or calls for further assistance, 

to Fishing and Boating Services Regulatory Division: 

 

410-260-8300 

410-260-8DNR; toll free in Maryland 877-620-8DNR; TTY Users Call via the Maryland Relay 

Fax: 410-260-8310 
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I. SUMMARY & FAQs 

 

What was proposed? 

The department proposed: 

Incorporation by Reference of “Public Shellfish Fishery Areas of the Chesapeake Bay and Its 

Tidal Tributaries (November 2019)”. This new document includes: 

1) Declassification of portions of four public shellfish fishery areas (PSFA 134, 136, 140, 

and 156). A lease is not allowed to be located within 150 feet of a public shellfish fishery 

area (PSFA), so each declassification includes the proposed lease area and the required 

150 foot buffer around the proposed lease.  The buffers will remain open to oyster harvest 

following declassification. 

2) Correction to one public shellfish fishery area (PSFA 119). 

 

Why is this change necessary? 

Public Shellfish Fishery Areas of the Chesapeake Bay and Its Tidal Tributaries (September 

2018) designates public shellfish fishery areas in the Chesapeake Bay and its tidal tributaries.  

Leases cannot be located within a public shellfish fishery area (PSFA).  However, if the area 

meets certain criteria the PSFA may be declassified and a lease can be issued in that location.  A 

person may petition the department to declassify a portion of a PSFA for the purpose of issuance 

of a commercial shellfish aquaculture lease in conjunction with submission of an application for 

a lease within a PSFA.  The department has received five submerged land lease applications for 

areas that are either wholly or partially located within an existing PSFA.  The criteria for 

declassifying a PSFA are described in the Code of Maryland Regulations (COMAR) 

08.02.23.03.  Each area has been surveyed and meets the requirements for a lease and 

declassification.  Portions of four PSFAs need to be declassified so that the leases may be issued.  

Details are below for each area.  The correction to PSFA 119 is necessary because the required 

buffer area between the leased area and the PSFA was inadvertently removed in a regulatory 

action. 

 

Who will this affect? 

Shellfish leaseholders and individuals who harvest oysters commercially or recreationally. 

 

What do you need to do to comply with the change? 

If a regulation is adopted, the leased area will be closed to wild oyster harvest. 

This action does not create any new recordkeeping or reporting requirements. 

 

Has this change been discussed with advisory commissions? 

The declassifications and correction were discussed at the September 12th meeting of the 

Aquaculture Coordinating Council.  Members supported the changes.  This idea was also 

discussed with the Sport Fisheries Advisory Commission and Tidal Fisheries Advisory 

Commission at their October 2019 meetings.  Changes will be discussed with the Oyster 

Advisory Commission at their meeting in November. 

 

What is the specific regulatory action? 

Amend Regulation .17 under COMAR 08.02.04 Oysters.  
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Declassification of PSFA 134 

Declassify an approximately 31 acre portion of PSFA 134 located in the Wicomico River, St. 

Mary’s County.  Modify the boundaries of PSFA 134 to exclude the 31 acre area, in order to 

issue a submerged land lease to the applicants.  The proposed lease area is 24.8 acres. 

 

The declassification was requested in shellfish aquaculture lease application #400 (Hayden & 

Hayden).  In accordance with the Code of Maryland Regulations (COMAR) 08.02.04.17, the 

department evaluated harvest data and conducted a biological survey of the proposed lease site 

on June 6, 2019 and determined that there are very few oysters present in this location.  

Consequently, the proposed lease area meets the regulatory criteria that provides for 

declassifying this portion of the PSFA and the application satisfies the requirements of COMAR 

08.02.23.03. 
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Declassification of PSFA 136 

Declassify an approximately 46.7 acre portion of PSFA 136 located in Wicomico River, Charles 

County.  Modify the boundaries of PSFA 136 to exclude the 46.7 acre area, in order to issue a 

submerged land lease to the applicants.  The proposed lease area is 28.3 acres. 

 

The declassification was requested in shellfish aquaculture lease application #410 (Jones & 

Rice).  In accordance with COMAR 08.02.04.17, the department evaluated harvest data and 

conducted a biological survey of the proposed lease site on April 2, 2019 and determined that 

there are no oysters or oyster bottom present in this location.  Consequently, the proposed lease 

area meets the regulatory criteria that provides for declassifying this portion of the PSFA and the 

application satisfies the requirements of COMAR 08.02.23.03. 
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Declassification of PSFA 140 

Declassify an approximately 7.7 acre portion of PSFA 140 located in St. Clement’s Bay, St. 

Mary’s County.  Modify the boundaries of PSFA 140 to exclude the 7.7 acre area, in order to 

issue a submerged land lease to the applicants.  The proposed lease area is 31.5 acres, 2.5 acres 

of which is located within PSFA 140. 

 

The declassification was requested in shellfish aquaculture lease application #399 (Hayden & 

Hayden).  In accordance with COMAR 08.02.04.17, the department evaluated harvest data and 

conducted a biological survey of the proposed lease site on June 6, 2019 and determined that 

there are no oysters or oyster bottom present in this location.  Consequently, the proposed lease 

area meets the regulatory criteria that provides for declassifying this portion of the PSFA and the 

application satisfies the requirements of COMAR 08.02.23.03. 
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Declassification of PSFA 156  
Declassify an approximately 33.6-acre portion of PSFA 156 located in Smith Creek, St. Mary’s 

County.  Modify the boundaries of PSFA 156 to exclude the 33.6-acre area, in order to issue two 

submerged land leases to the applicants.  The adjoining proposed lease areas are 7.8 acres and 9.5 

acres, respectively. 
 

The declassification of the proposed 7.8 acre lease and its required buffer was requested in shellfish 

aquaculture lease application #421 (Morris, III).  In accordance with COMAR 08.02.04.17, the 

department evaluated harvest data and conducted a biological survey of the proposed lease site on 

March 20, 2019 and determined that there practically no oysters (one single live oyster was found) 

and no oyster bottom present in this location.  Consequently, the proposed lease area meets the 

regulatory criteria that provides for declassifying this portion of the PSFA and the application 

satisfies the requirements of COMAR 08.02.23.03. 
 

The declassification of the proposed 9.5 acre lease and its required buffer was requested in shellfish 

aquaculture lease application #422 (Morris & Morris).  In accordance with COMAR 08.02.04.17, the 

department evaluated harvest data and conducted a biological survey of the proposed lease site on 

March 20, 2019 and determined that there are no oysters or oyster bottom present in this location.  

Consequently, the proposed lease area meets the regulatory criteria that provides for declassifying 

this portion of the PSFA and the application satisfies the requirements of COMAR 08.02.23.03. 
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Correction of PSFA 119 

The department needs to insert a buffer between PSFA 119 and existing Shellfish Lease CA 603.  

The area is located in the Patuxent River. 

 

A regulation change, effective February 2019, eliminated two aquaculture enterprise zones and 

converted the areas into public shellfish fishery areas.  Shellfish Lease CA 603 was adjacent to 

one of the aquaculture enterprise zones.  The buffer area around the leased area was 

inadvertently removed during that regulation change. 

 

Recognizing that a buffer between the PSFA and Shellfish Lease CA 603 existed prior to the 

removal of the adjacent aquaculture enterprise zone, and that a buffer is required by law for all 

shellfish leases issued within a PSFA after September of 2011, the department must correct the 

overlap of PSFA 119 with the lease by re-inserting a small buffer area. 

 

II. IMPLEMENTATION DATE 

 

The department expects this change to be effective by April 2020, however the exact date cannot 

be determined.  The department will follow our normal scoping and proposal procedures. 

 

During the scoping process, the Department gathers suggestions and ideas from stakeholders and 

others about how to solve a fishery problem or address a need. The goal of scoping is to identify 

issues, potential impacts, and reasonable alternatives associated with the issues so that 

management actions can be developed.  After the public has had an opportunity to comment on 

possible management actions during the scoping process, the department considers these 

comments and develops an appropriate management strategy. The ideas for this proposal were 

scoped from October 25 through November 10, 2019. 

 

At the conclusion of the scoping process, the department determined that the action is necessary 

and appropriate. The rules are being promulgated following the Administrative Procedures Act 

described in Title 10, Subtitle 1 of the State Government Article Annotated Code of Maryland.   

 The General Assembly’s Administrative, Executive, and Legislative Review Committee 

reviews the regulatory proposal for fiscal and legal analysis. 

 The proposal is printed by the Division of State Documents in the Maryland Register. 

 A 30 day public comment period begins on the day of publication. The proposed action 

was printed in the Maryland Register on January 17, 2020.  The comment period will 

close at 11:59 p.m. February 18, 2020. 

 After review of the comments, the Department may adopt the changes. 

 If the department adopts the changes, they become effective after a notice is published in 

the Maryland Register that announces approval and the effective date. 

 

III. INTERNET LINKS & ADDITIONAL RESOURCES 

 

 Natural Resources Article, §4-11A-04, Annotated Code of Maryland 

 Code of Maryland Regulations 08.02.04.17 

 Code of Maryland Regulations 08.02.23.03 

http://mgaleg.maryland.gov/webmga/frmStatutesText.aspx?article=gnr&section=4-11A-04&ext=html&session=2020RS&tab=subject5
http://www.dsd.state.md.us/comar/comarhtml/08/08.02.04.17.htm
http://www.dsd.state.md.us/comar/comarhtml/08/08.02.23.03.htm

